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29 June 2021

Honourable Yvonne Dausab, MP
Minister of Justice

The Ministry of Justice

Private Bag 13302

Windhoek, Namibia

Dear Honourable Minister, MP

RE: STATUTORY SUBMISSION OF THE ANNUAL REPORT BY THE LAW REFORM
AND DEVELOPMENT COMMISSION (LRDC)

In accordance with section 9(2) of the Law Reform and Development Commission Act, 1991 (Act
No. 29 0f 1991), as amended, the LRDC is obliged to report on its activities to the National Assembly,
through the Minister of Justice, annually.

It is therefore my privilege as Acting Chairperson of the LRDC to present to you this Annual Report
for the period 2019/20, and in so doing, thank the previous and present Commissioners of the LRDC,
stakeholders and staff involved in the work that has gone into policy, legislation and institutional
reform during the year under review.

Accept Honourable Minister the assurances of my highest consideration.

All official correspondence must be addressed to the Secretary, LRDC
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1. ACTING CHAIRPERSONS FOREWARD

Foreword by the Acting Chairperson

At the onset, | would like to thank my colleagues on the Law Reform and Development
Commission for having unanimously elected me as the Acting Chairperson in terms of Section
3(2)(a) of the Act. It was that election that paved the way for me to assume the role of Acting
Chairperson since March 2020. | am therefore providing this foreword in my capacity as the
Acting Chairperson of the Law Reform and Development Commission, a capacity which |
assumed by operation of law, namely Section 3(2)(b) of the Law Reform and Development
Commission Act, 1991, following vacation of office by the previous Chairperson upon her
appointment as Minister of Justice. As a Commission we congratulate her and are pleased to

continue enjoying her support and warm relations.

It is pleasing to humbly compile this 2020-2021 Annual Report which details the activities of
the Commission during the reporting period under review. As Commission, we are happy to
submit our Annual Report to the Honourable Minister of Justice, not only because it is a legal
requirement but also because it serves as an opportunity for the Commission to take stock of
its achievements and challenges and to engage its various stakeholders, in the full spirit of
transparency. We are happy to continue the legacy left by the previous Chairperson, of
compiling our Annual Report every year as required by Section 9(2) of the Law Reform and
Development Act, 1991.

As a Commission we remain inspired by the following words stated by the previous
Chairperson in the 2015/2016 Annual Report:

“The overriding philosophy of the LRDC over the next five
years, and beyond, is to be part of reform and development
of the law and policy framework in a way that it will enhance
social justice and entrench a human rights culture in all

spheres and aspects of the lives of Namibia.”

These words have proven to be timeless and an infinite source of high level philosophical
guidance. The Commission has finalised a number of projects and has made great strides in
the advancements of others. Some of the reports finalised in 2020 include The Repeal of the

Common Law Offence of Sodomy, The Mental Health Report, Unnatural Sexual Offences as

well as Repeal of Obsolete Laws Reports. The project on the Review of the Insolvency Act,




1936 (Act No. 24 of 1936) has advanced tremendously and the Law Reform Directorate
continues to render support towards finalisation of the National Equitable Economic
Empowerment Framework (NEEEF). The Commission is indebted to the Law Reform
Directorate and indeed the Executive Director and Honourable Minister of Justice for the
continued support to the Commission. The project on the Laws Impeding Development

(focusing on urban housing) has also advanced during 2020/2021.

During the period under review, | have also had the privilege of participating in many meetings
of the Cabinet Committee on Legislation where | provided some humble input onto several
Bills tabled there. These include the Child justice Bill, Ombudsman Bill, Small Claims Court
Bill, Marriage Bill and many others. Patrticipation in the proceedings of this Committee is
considered to be a good platform to provide input into the various law reform and development
initiatives that do not originate from or go through the Law Reform and Development

Commission.

Although we went through 2020 with as much positivity, optimism and vigor as possible, this
foreword would not be complete without a note or two on challenges experienced. The impact
of Covid-19 on the work of the Commission has been profound. Although the output of the
Commission was significantly reduced during this period, it was still able to publish 3 reports,
namely; The Mental Health Report; the Report on the Abolishment of the Common Law
Offences of Sodomy, and Unnatural Sexual Offences and Report on Repeal of Obsolete Laws.
I wish to thank the secretariat and Researchers for their commitment to finalizing these
projects and commend them for a job well done. It is good to note that neither the Commission
nor the Directorate suffered a fatality due to Covid-19, there has been severe disruption due
to necessary social distancing and isolation protocols, curfews and general movement
restrictions associated with anti-Covid-19 regulatory measures. Recognition of the essential
nature of the work of the Commission and relief from some restrictions would be very helpful
to support the work of the Commission going forward. Critical vacancies still remain on the
Commission and in the Directorate.

Lastly, | wish to thank the Honourable Minister of Justice, fellow Commissioners and for course
our researchers and other stakeholders for their enduring support to the Commission in

ensuring positive transformation of the legal landscape of Namibia.




2. PREFACE BY THE SECRETARY

The mission of the Commission is to assist and enable the Government to fulfil its institutional
mandate to develop and reform the laws of Namibia. In this regard, the Commission’s work
runs on multiple tracks as provided for under Section 6 of the LRDC Act, (Act No 29 of 1991).
These include the repeal of obsolete or unnecessary enactments; the consolidation or the
codification of any branch of the law or the introduction of other measures aimed at making
the law more readily accessible; the integration or harmonization of the customary law with
the common and statutory law; the facilitation of new or more effective procedures for the
administration of the law and dispensing of justice; the enactment of laws to enhance respect
for human rights as enshrined in the Namibian Constitution or to ensure compliance with an
international legal obligation; and to advise the Minister regarding any matter which the

minister may refer to it.

Alongside the above-mentioned objectives, the Commission also seeks to build strong human
capacity (the secretariat) to enhance the efficiency of its work and operations, and improve

collaboration with other stakeholders in the law-making process to fully realize its objectives.

For the past 30 years, the Commission has assisted various Offices, Ministries, and Agencies
(OMA'’s) as well as other institutions to reform and develop new laws that strengthen their
ability and that of the Government to promote good governance and service delivery.
Notwithstanding this, the Commission has experienced several challenges in the execution of
its mandate. This includes the delays in finalizing its projects within a reasonable period
because the Commission is obliged to contact public consultations in all 14 regions of the

country.

The period under review was a challenging year for the Commission, because of the Covid-
19 global pandemic that hampered its operations including the one on one meetings of the
Commission. However, the Commission remains focused on the challenges it is facing and

has adopted workable comprehensive strategies to fulfil its mandates.

As the Chief of Law Reform, | feel a great sense of pride for all the work of the staff of the Law
Reform, in particular the researchers. | am proud of what the Commission has achieved and |

thank them all for their hard work.




3. THE LAW REFORM AND DEVELOPMENT COMMISSION

The Namibian Law Reform and Development Commission (the LRDC) is a creature of statute
established by section 2 of the Law Reform and Development Commission Act, 1991 (Act No.
29 of 1991). The core mandate of the Commission is to undertake research in connection with
all branches of law and to make recommendations for the reform and development, where

necessary. The current members of the Commission are;

Mr. E Joshua, Namibian Law Association; Acting Chairperson;
Adv. J Walters, Ombudsman;

Mr. Habo Gerdes, Law Society Deputy Chairperson;

Ms. S Mezui Engo, Section 3 (f);

Mrs. F 'Owoses, Chief Legislative Drafter;

Ms. A. Zenda, Faculty of Law UNAM; and

Mr. B. Dyakugha, Secretary.

In terms of section 3 of the Law Reform and Development Commission Act, 1991,
Commissioners are appointed by the President in consultation with the Minister of Justice. In
practice, as the Chairperson is often appointed first, there is further consultation with the
Chairperson in terms of the profile of Commissioners to be appointed. The current
Commission was appointed by His Excellency Dr. Hage G Geingob, President of the Republic

of Namibia and commenced duties on the 9th of November, 2018.
The LRDC operates under the following Mission and values
Mission: Review, Reform and Develop Namibia’s Legal Landscape

Values: Integrity, Transparency, Service Excellence, Accountability, Professionalism and

Synergy




Mr. Etuna Joshua
Acting Chairperson

&) 1 "l N
Adv. John Walters Mr. Hans-Bruno Gerdes Ms. Felicity !Owoses
Commissioner Commissioner

Mrs. Angelique Zender Ms. Sara T. Mezui Engo
Commissioner Commissioner




4. THE LAW REFORM DIRECTORATE

The Directorate of Law Reform serves as Secretariat to the Commission, assisting the
Commission to exercise its powers and perform its duties and functions under the Law Reform
and Development Commission Act, 1991. The Commission and Secretariat are both housed

on the 8" Floor of the Sanlam Centre building, located on Independence Avenue, Windhoek.

The current staff complement of the Directorate is as follows:

SECRETARY/CHIEF: LAW REFORM

1 x Chief: Head of Directorate

4 x Chief Legal Officers
1 x Deputy Chief

5 x Senior Legal Officers 1 x Chief Legal Clerk
1 x Senior Legal Clerk
1 x Legal Clerk
1 x Senior Private Secretary
1 x Messenger/Driver

3 x Cleaners

The total staff complement of the Directorate stands at a total number of 19 Staff Members
out of the approved structure of 67 Staff Members. 1 Chief Legal Officer is currently seconded
to the Office of the Minister of Justice and 1 Senior Legal Officer is on extended study leave.




5. THE PROCESS OF LAW REFORM

The process of law reform involves examining existing laws, as well as advocating and
implementing changes in a legal system with the view to strengthen legislative processes.
Modern-day democracies are shaped through law reform, and the benefits thereof are
important in maintaining a stable political and legal environment. Most importantly, laws need
to be reformed to adapt to societal changes while adhering to constitutional norms and
principles. Namibia, like most African countries, inherited its present laws from its colonial
master and as such, reforming and repealing obsolete laws from its statute books remains a

top priority under the Commissions mandate.

Law reform is an in-depth consultation process involving socio-legal research which must
quintessentially reflect on the views of the relevant stakeholders and the views of the
community at large. Law reform may also involve consolidation of laws, review of laws, and

the codification of laws.

Consolidation of laws does not change the law but makes it clearer and more accessible by
bringing together various pieces of laws, amendments, etc. into one piece. An example of this
could be when there are a variety of amendments to a specific Act. In such instances, the said

Act may need to be consolidated to make it clearer and easier to access.

Codification of law in our context involves the bringing together of various common law
provisions or customary laws into one document. This process does not change the law, but
makes it more certain and accessible and in so doing, promotes the principle of legality. A

good example may refer to the LRDC project to codify Customary law in Namibia

Review of law involves an editorial process, a scholarly analysis of emerging law concepts

from various topics and legal subject matters.

Law reform is distinct from the above-mentioned specific processes because of its inherent
character of changing the law for the better, through legal and socio-legal research as well as
in-depth and extensive consultations.

A well-balanced Law Reform Commission should deliver sound and just reform proposals. A
law reform commission, therefore, plays a key role in the process of law reform. The Law
Reform and Development Commission is made up of various sectors of the legal fraternity
which includes the State (Ministry of Justice), the Law Society, the University of Namibia, the
Ombudsman, and other members with specialized skills or knowledge. This composition of
the Commission will ensure that the Commission as a unit will act professionally without

favouring sectoral interests.




The success rate of a Commission is extremely important and will be judged on the projects
undertaken and the outcomes thereof. It is however extremely important to appreciate that the
Law Reform and Development Commission is an advisory body. The Commission will make
recommendations to the Minister of Justice. The recommendations may be accepted or
rejected. It is therefore not appropriate to use the implementation rate of project reports, as a
Key Performance Indicator. This poses a challenge for the Law Reform and Development
Commission and that is also where the role of the Commission should best be appreciated.
The Commission must have appropriate and relevant criteria for choosing the research
projects and must therefore use research projects which are topical, relevant, and will be

useful at the particular time.

The Commission must further have approval from the Minister of Justice before projects are
undertaken. This is also a requirement of the current enabling legislation. To this end, the
Commission must draw up a Work Program and table it to the Minister of Justice for approval.
Another crucial role of the Law Reform and Development Commission is embodied in the
involvement of the Chairperson of the Commission. The Chairperson must be an appropriate
link to the relevant Government Ministries, the Attorney-General, the Judiciary, the relevant
Parliamentary Standing Committee, etc. This engagement will be used to ease the search for

alternatives to law reform.

5.1 Choosing the Projects

A jurisdiction like Namibia, which is constantly developing, has serious challenges for law
reform. There are always a large number of aspects to be included for reform whereas the
human and financial resources are limited. The Commission must therefore apply specific
criteria to select a limited number of projects for inclusion in its Work Program. The
Commission will naturally identify various projects for law reform but will also accept law reform

projects referred to it by Government. Requests may also come from other stakeholders, such

as the University of Namibia, the Law Society, or from the broader community.




The Law Reform and Development Commission must make decisions to the scope of projects
or priorities according to its assessment of some relevant considerations. The three of the

most frequently used criteria are:
1. The Importance of the issue

The present law must be unsatisfactory in a significant way. There must also be a
perceived need for law reform, with significant support from many of those affected by

the area of law in question.
2. The Availability of Resources

The project must fit into the available human and financial resources.
3. The Suitability factor

The questions at issue must be questions of law and not pre-dominantly political or
ethical issues, which are beyond those normally or inevitably raised by any question
of law reform. There must be a major problem in that specific area of the law. The
problem must either affect many people seriously or fewer people very seriously. The
field of law in question must be amendable to systematic development through law
reform. There must be no alternative to reform the law adequately until such time that

the Commission has provided its report.

5.2 Developing a Work Program
Section 7(1) of the Law Reform and Development Commission Act provides that —

“In order to achieve its objects, the Commissions shall from time to time prepare and submit
to the Minister for approval, programs in which the various matters which in its opinion require

consideration are included in order of priority.”

The term of office for the members of the Commission is three years. A 3-year Work Program
must be prepared immediately after the appointment of the Commissioners. This program will
run for the duration of the Commission. The Work Program will outline all the projects which
are to be dealt with by the Commission during its term of office. All the projects which the
Commission was busy with, but which were not finalized will be carried forward and included
in a new Work Program together with such new projects which the Commission approves.

The 3-year Work Program is a broad Program to cover the specific term of any given
Commission. Specific activities must be outlined for each year and compiled in an Annual

Business Plan. The Annual Business Plan will be a Compilation of Project Plans or Initiation




Documents for each of the projects. It will outline, in some detail, all the activities that will be
conducted for the individual projects. Activities such as Issue Papers, Discussion Papers,
Surveys, Workshops, Consultation Meetings, etc. with their deadlines will be detailed in this
document. The Annual Business Plan will further schedule all the regular meetings of the
Commission as well as the meetings of the Project Committees in so far as such dates are

known or ascertainable.




6. PROJECT STATUS REPORTS
6.1 Project Name: The National Equitable Economic Empowerment Framework Project
Researcher: Mrs. Mutindi Jacobs and Mr. Ono-Robby Nangolo

Commissioner: Mr. Etuna Joshua

Statement of the problem: The NEEEF project came to the LRDC in 2015 when the Office
of the Prime Minister approached the LRDC to translate the NEEE framework into Law. The
purpose of NEEEB is to supersede all other transformation and empowerment policies of the
Government as well as to provide the framework to which all private sector empowerment
initiatives, past, and future will be expected to conform. The problem that NEEEF wishes to
address is the inequitable participation of previously disadvantaged persons (PDPs) in the
Namibian economy. It is common knowledge that years of systemic colonialism and apartheid
served to legislate previously disadvantaged persons (PDPs) into poverty and that these
systems continue to perpetuate the contemporary economic woes in the country. Just like the
apartheid system used the law to define and divide certain people, the Namibian government
recognizes that the same law should be used as a tool to undo the racial definitions and
imbalances inherited from that segregationist policy.

Response to the problem: NEEEF is targeted towards the elimination of enduring income
disparities, lopsided ownership of productive assets; low level of participation in business by
previously disadvantaged persons, and the lack of socio-economic transformation in
traditional communities. Accordingly, NEEEF has been designed to promote transformation in

business through the following 8 empowerment pillars.

1. the ownership pillar, which is aimed at promoting the equitable ownership of entities
and productive assets in Namibia by empowerment beneficiaries, and this is measured
through indicators, including but not limited to, the number or percentage of ownership
rights held directly or indirectly by empowerment beneficiaries in entities and
ownership of productive assets;

2. the management control and employment equity pillar is aimed at ensuring that the
management structures and workforces of entities in Namibia more accurately reflect
the overall demographics of the Namibian population in particular the empowerment
beneficiary demographics, and this is measured through indicators, including but not
limited to, the number or percentage of exercisable voting rights held by empowerment

beneficiaries and the number or percentage of economic empowerment beneficiaries

on management, executive, middle management or senior level;




the human resources and skills development pillar is aimed at strengthening the skills

and human resource base in Namibia, with an emphasis on measuring the extent to
which employers carry out initiatives aimed at empowerment beneficiaries, and this is
measured through indicators, including but not limited to, the expenditure on skills
development for empowerment beneficiaries, support to and participation by
empowerment beneficiaries in technical, academic and vocational learning
programmes and participation by empowerment beneficiaries in internships and

apprenticeship programmes;

the entrepreneurial development pillar is aimed at promoting sustainable access to the
economy by empowering beneficiaries and enhancing the economic growth of entities
owned by empowerment beneficiaries, and this is measured through indicators,
including but not limited to, covering overhead costs, providing services at no or
discounted cost, providing expertise and mentoring to contribute to the development,

sustainability, financial and operational independence of empowerment beneficiaries;

the procurement pillar is aimed at growing development by promoting sourcing goods,
works, and services from empowerment beneficiaries, and this is measured through
indicators, including but not limited to, expenditure on the procurement of Namibian
goods, works, or services the extent to which entities of empowerment beneficiaries

are integrated into the value chains of entities;

the corporate social responsibility pillar is aimed at promoting the wellbeing and
upliftment of empowerment beneficiaries to contribute towards socio-economic
development of empowerment beneficiaries, and this is measured by indicators,
including but not limited to, percentage spending on net profit after tax deductions in
the form of monetary or non-monetary contributions aimed at improving the wellbeing

of empowerment beneficiaries;

the value addition, technology, and innovation pillar is aimed at promoting an export-
driven Namibian economy graduating from trading and extraction to manufacturing and
value addition, and this is measured through indicators including but not limited to,
supporting programmes for innovation by empowerment beneficiaries, job creation for
empowerment beneficiaries, transforming raw materials locally; and transferring skills

to entities owned by empowerment beneficiaries; and

the empowerment financing pillar is aimed at promoting sustainable financing for the
establishment of, and sustaining of, entities of empowerment beneficiaries and

empowerment transactions, and this is measured through indicators, including but not

limited to, investments, loans, grants, guarantees, and incentives facilitating access to




finance by entities of empowerment industrialists and entities of other empowerment

beneficiaries

The quintessential justification for this project is to distribute wealth across a broad spectrum
of previously disadvantaged Namibians and to move from a national program of equality to

equity.

Status: The NEEEF Draft Bill was handed over to its custodian, the Office of the Prime
Minister in December 2020. In February 2021 the OPM engaged the Namibia Investment
Promotion and Development Board (NIPDB) to hold an additional round of civic society and
private sector consultations on the current draft. The inputs received at these consultations
were reviewed by the NEEEF Technical Working Committee and were presented to the Right
Honourable Prime Minister Mrs. Saara Kuugongelwa-Amadhila on 27 May 2021. During this
presentation, recommendations were made on best practices and various key ministries were
allowed to give their comments and views. The Technical Working Committee was instructed
to finalize the development of the NEEEF Scorecard as well as research best practices with
regards to the administrative functions formed under NEEEF. The Office of the Attorney-
General was directed to conclude research on the constitutionality of NEEEF and submit the

same at the next briefing with the Prime Minister.

Meetings/workshops attended under this Project: NEEEF Technical Working Committee

Meetings and a Meeting with the Department of Trade South Africa

Committees under this project: Inter-Ministerial NEEEF Committee and NEEEF Technical

Working Committee, and Section 21 Working Committee on NEEEF.




6.2 Project Name: Review of the Insolvency Act,1936 (Act No.24 of 1936)
Researcher: Ms. Victoria Weyulu

Commissioner: Ms. Sara Mezui-Engo

Statement of the problem: The Insolvency Act, 1936 (Act No. 24 of 1936) was inherited from
the colonial administration of the Union of South Africa and made applicable to Namibia on 1
July 1943. The Insolvency Act, 1936 has not been amended since 1943 and the Law Reform
and Development Commission was required to undertake a holistic review of the Insolvency
Act, 1936 to align it to best international insolvency practices developed by intergovernmental
institutions such as the United Nations Commission on International Trade Law (UNCITRAL)
and the World Bank. These international insolvency practices point to a variety of disciplines
that are intended to promote access to credit, enhance the accountability of the insolvency

profession and strengthen national insolvency frameworks.

Response to the problem: The Law Reform and Development Commission partnered with
the Bank of Namibia in 2013 to conduct extensive consultations with key stakeholders to
outline the problem areas of the Insolvency Act, 1936. The funding secured by the Bank of
Namibia also enabled the Law Reform and Development to secure the services of a consultant
to develop an innovative Insolvency Bill that addresses the major best international insolvency
practices. The last wide consultations were held in November 2018 during which the
insolvency bill was presented to stakeholders present at the national workshop on the
insolvency bill.

Status: The Law Reform and Development Commission is required in terms of section 9(1)
of the Law Reform and Development Commission Act, 1991 (Act No. 29 of 1991) to “prepare
a full report in regard to any matter examined by it” and to “submit such report together with
draft legislation, if any, prepared by it, to the Minister for consideration”. The final report on the
insolvency bill, together with the insolvency bill and a list of policy issues were submitted to
the Law Reform and Development Commission on 27 August 2020. Since that submission,
the Law Reform and Development Commission is now in the process of addressing and
finalizing the policy issues concerning the insolvency bill and is expected to submit a finalized

final report on the insolvency to the Minister of Justice before the end of the last quarter of
2020/2021.




Meetings/workshops attended under this Project: The Law Reform and Development
Commission held several internal workshops with both the consultant during November 2020
and the project researcher during February 2021 and meetings with the Bank of Namibia
during February 2021 to finalize key aspects of the insolvency bill.

Committees under this project: An internal sub-committee of the Law Reform and
Development Commission consisting of the Acting Chairperson, Project Commissioner, Chief:

Law Reform, and Project Commissioner was formed during 2020 to fast-track the finalization

of the project.




6.3 Project Name: Report on the Review of Administrative Justice in Namibia Project

Researcher: Mr. Samm Niingungo

Statement of the problem: The Project on the Review of Administrative Justice in Namibia
recognizes the role which administrative fairness and efficiency can play in the protection of
human and constitutional rights.

Administrative fairness and efficiency should also be seen and recognized as a notion of
democracy. In undertaking this project, the Law Reform and Development Commission has
seen the importance of strengthening administrative justice in Namibia through the
enhancement of legislation and other appropriate measures.

Response to the problem: Initially the approach adopted was twofold: a) that is to firstly
establish the content of administrative law in Namibia under the common law and the
constitution. Thereafter, draft and enact a statute that would codify these common law
principles of administrative justice as well as define some of the constitutional principles that
are not defined; and b) to find areas within the administrative process that may require the
establishment of small administrative tribunals on a permanent or ad hoc basis. Thereafter
amend the multiple pieces of legislation governing each area identified to create these
tribunals. However, upon further research, the latter approach turned to require more than
expected. Consequently, the project will be divided into two stages namely:

a) produce the final report with the administrative justice bill which codifies the common law
principles; and thereafter, b) produce consequent reports the various administrative areas that

require tribunals.

Status: The Administrative Justice Bill has been finalized. The Cabinet Memorandum to the
Bill has been finalized. The Final Report is being reviewed as per the instructions of the
Commission.

Meetings/workshops attended under this Project: None

Committees under this project: None

Commissioner: Mrs. Zender




6.4 Project name: The Report on the abolishment of the Common Law offences of
Sodomy and Unnatural Sexual Offences; Commissioned and

Published by the Law Reform and Development Commission
Researcher: Mr. Samm Niingungo

Commissioner: Ms. |Owoses

Statement of the problem: The continued criminalization of sodomy in Namibia has the
impact of making gay men vulnerable to discrimination. It also has the effect of intruding upon
some of their constitutional rights, particularly the right to privacy. Although there is no actual
statute that directly criminalizes a person’s sexual orientation, the law inevitably can create
the view that homosexuality is indirectly prohibited by the common law read together with
statutory law. This criminalization of sodomy is found in the common law of Namibia which
was inherited from South Africa when the former attained independence. This law criminalizes
certain sexual acts, only between consenting adult men, which are at times referred to as
prohibited sexual acts. The criminalization of such acts not only violates gay men’s rights to
dignity, privacy and equality, but it also has cross-cutting effects on their daily lives. They are

perceived as criminals stigmatized in many respects.

Response to the problem: To address this issue, the Commission has embarked on this
project to assess the effects of the common law crime of sodomy, in light of the rights under
the Namibian Constitution as well as Namibia’s international obligations. An assessment of
the Namibian landscape will be carried out to assess whether other laws sufficiently deal with
non-consensual sexual acts. Furthermore, the project aims to assess whether the Common

law crime of sodomy must be repealed.
Status: The Final Report, as well as the Repealing Bill, have both been completed and
certified by the Commission. The report will be published and submitted to the Minister of

Justice within the current calendar year.

Committees under this project: The working committee consisted of the consultant, Ms.
Dianne Hubbard, and the Researcher, Mr. Samm Niingungo

Meetings/workshops attended under this Project: None

Committees under this project: None




6.5 Project name: Disability Rights
Researcher: Ms. Ruusa Ntinda

Commissioner: Adv. Walters

Statement of the problem: In terms of the Namibian Statistics Agency 2016 Inter-censal
Demographic Survey, Namibia had a total population of 2,324,388, of which 108 992 are
persons with disabilities (PWDs). This amounts to about 4.7% of the total population. The
proportion of persons with disabilities was higher in rural (6%) than in urban areas (3.3%).
63.6% of PWDs above the age of 15 have difficulty engaging in any economic activity, while
52.2% above the age of 4 have difficulties engaging in and learning and educational activities.
In addition, an outdated; fragmented, and lacking legal framework leads to the further

exclusion of persons with disabilities from society and a constant violation of their rights.

Response to the problem: The Law Reform and Development Commission in collaboration
with the Department of Disability Affairs in the Office of the Vice President undertakes to first
conduct a critical analysis of the current national disability legal framework to identify possible
gaps within the legal frameworks. The audit will assist in determining the extent to which the
national disability legal and policy framework is lacking; how to better make provision for
persons with disabilities and to determine how Namibia can fulfill its obligation enshrined under

the Convention on the Rights of Persons with Disabilities.

Status: Project officer currently conducting research and compiling the draft report.

Meetings/workshops attended under this Project:
National Disability Forum Workshop at Avani. November 2020
National Disability Forum Workshop at Windhoek Country Club 30-31 March 2021

Committees under this project:
« Chairperson of the Disability Review Advisory Committee

« Member National Disability Forum March 2019 to date

« Member Disability United Network




6.6 Project name: Mental Health Bill

Researcher: Ms. Ruusa Ntinda

Commissioner: Mrs. A. Zender

Statement of the problem: According to the Namibian Statistics Agency (NSA) Disability
Report, a total of 636 persons were recorded in the first census of 1991. This humber then
drastically increased to 2571 in the 2001 national census, only to sky-rocket to 12 731 in the
2011 national census. Out of the 12 731 persons, 6 772 are males and 5 959 are female.
About 27.9% are found in urban areas and 72.1% are found in rural areas all over Namibia,
often far away from health services. The Omusati region has the highest number of persons
with mental health disabilities at 16.3%, while //Karas has the lowest at 2.4%. Arguably this
may be a result of the general population sizes within the respective regions, as Omusati is
home to a population of over 243 166 people and //Karas is home to a population of only 77
421.

Furthermore, over 33.6% never attended schools and 44.2% had to leave school due to
several circumstances. The majority of persons with mental health issues and disabilities are
unemployed and are often seen as a burden to others, as only 2 269 out of 12 731 are in some
form of employment. This leads to human rights violations and abandonment by family
members who in some cases just drop them at the mental health institutions. It is, however,
not clear how many persons with mental health-related issues and disabilities have access to

health care services.

Response to the problem: The proposed bill seeks to ensure the protection of the rights and

provision of mental health care to all Namibians with mental and intellectual disabilities.

Status: The LRDC undertook the Mental Health Bill Project upon the request of the Cabinet
Committee on Legislation (CCL) in August 2018 to assist the Ministry of Health and Social
Services with public consultations and to prepare a report, incorporating the views and lessons
learned during the consultations.

Project finalized and handed over to the responsible ministry.

LRDC expected to assist the consultant in his work updating the Bill and compilation of the

Explanatory Memo.




Meetings/workshops attended under this Project:

« Mental Health Bill Report Feedback session on the 18 February 2021 at Ministry of
Health and Social Services ministerial building.

« Internal Consultative meeting on the Mental Health Bill on the 2-3 March 2021, at
Kubata.

« Executive meeting on the Mental Health Bill on the 29 March 2021, Ministry of Health

Ministerial building.

Committees under this project:

Board Member of the Windhoek Central Hospital Board: Mental Health Care Centre, from 01
July 2018 — 01 July 2021.




6.7 Project name: Road Safety Management Bill

Researcher: Ms. Ruusa Ntinda

Statement of the problem: Road safety is a pertinent issue as road crashes are undeniably
a significant issue for Namibia. Each year over 600 people are killed and more than 5000
people are injured on our roads. Each crash entails cost, not to mention the social cost of pain,
grief, and suffering of families of the victims.

The Road Safety Project was covered in the following LRDC reports:

- LRDC36 Discussion Paper on the Road Safety Management Bill (ISBN: 978-99945-0-
095-6)

+ LRDC37 Report on the Road Safety Management Bill (ISBN: 978-99945-0-106-9)

The consultant provided an audit trail and updated the Bill. The Bill was scheduled to be
presented to the Cabinet in March 2019. The Namibian Police objected on grounds of
insufficient consultations. They argued that the Bill stands to affect their law enforcement and

investigative powers.

The National Road Safety Council attempted to address the issues raised via a presentation
to all heads and other staff members of NamPol on 19 September 2019. This did not yield any
fruits. Correspondences were also exchanged between the two parties and their ministers, but

to no avail.

The Road Safety Technical Committee was created in an attempt to address the issues raised
by NamPol, but unfortunately, it was unable to bring about an amicable solution.

Response to the problem: The Road Safety Technical Committee decided that NamPol
should be granted such consultation. The consultation was held on 9 December 2019.

Status: Minutes of the 9 December 2019 consultations were compiled and handed over to
NRSC upon their request, they intend to approach the Attorney General on the way forward.

Meetings/workshops attended under this Project:
« Road Safety Technical Committee Zoom meetings x3

« Road Safety Meeting at Ministry of Works September 2020

« National Road Safety Council Board Meeting 19 November 2020

« Consultative workshop 9 December 2020.




Committees under this project:

Road Safety Technical Committee, Member October 2019 to date.

Other Committees

Member of the Magistrate Commission July 2020 to date.

Member of the Magistrate Commission Human Resource Committee. February 2021
to date.

Member of the Inter-Ministerial Committee on Human Rights and International
Humanitarian Law. July 2016 to date.

Member of the Interim Board of the National Youth Council of Namibia. July —
December 2020.

Member of the Interim National Committee: Development of a National Framework for
the Accreditation of Research Journals for Namibia. (Appointment date 26 March
2021.)

Other meetings/Workshops

Magistrate conference at the National Country Club 16-17 November 2020
African Gender & Development Index (AGDI) Nipam 8-9 February 2021




6.8 Project name: Laws That Impede and/or Retard Development in Namibia: Thematic

Area-Urban Land and Housing: Laws Impeding Access To Housing
Researcher: Mr. Charles Uugwanga

Commissioner: Ms. Sara T. Mezui-Engo

Statement of the problem: The lack of housing or decent housing, particularly in urban areas,
has been a major socio-economic policy issue and development challenge in Namibia for
some time now. Much of this is attributed to an increasing rate of urbanization, unplanned
informal settlements, and increasing demand for urban housing.

The current housing backlog is estimated to be about 300 000 units countrywide, and this
number continues to increase. The challenge, therefore, is how to identify impediments,
including legal impediments to address the increasing demand for housing, particularly in

urban areas.

Response to the problem:

The LRDC was tasked to investigate and identify laws that are considered to impede
development by the office of the President of the Republic of Namibia in mid-2015. The LDRC
initiated a project to review all the laws on the Namibian statute book to identify laws and
provisions which may be considered to impede development. The scope of the project was
later narrowed down to thematic areas and the LRDC embarked on the Project on Laws that
Impede and or Retard Development: Thematic Area of Urban Land and Housing: Laws

Impeding Access to Housing

The Project on the Laws that Impede and/ or Retard Development in Namibia looks at the
relationship between laws and development, with the understanding that laws must be seen
and be used as a tool to enhance amongst others, the developmental aspirations of a nation
and that laws should not stifle development. The Thematic Area of Urban Land and Housing:
Laws Impeding Access to Housing; looks at the Namibian housing value chain, identifying
various processes and assessing whether the steps in those processes are administrative or
legal requirements, identifying the various recommendations already made regarding the
housing issues which have been identified over the years, providing a summary of findings
and making an assessment of the legislative backdrop relevant to the housing value chain.
The idea is to develop a holistic understanding of the Namibian housing challenges. This
report is therefore not necessarily an end in itself but a means to the end objectives of

addressing the housing challenges.




Status: Drafting Final Report

Meetings/workshops attended under this Project: None

Committees under this project: None




6.9 Project name: Repeal of Obsolete Laws: Phase 2
Researcher: Mrs. Chisom Obiudo
Commissioner: Ms. Felicity |Owoses

Project Consultant: Ms. Dianne Hubbard

Statement of the problem: Article 140 of the Namibian Constitution addresses laws in force
at the date of independence. This provision was designed to prevent a lacuna in the law by
providing that all laws in force immediately before the date of Independence would remain in
force until repealed or amended by Act of Parliament, or until declared unconstitutional by a
competent Court.

The result is that some obsolete laws remain in place in an independent Namibia — some of
which are racially discriminatory and some which are objectionable because they were
enacted in support of apartheid without regard for basic human rights. Others are simply

irrelevant.

The Law Reform and Development Commission (LRDC) developed an initiative to repeal
obsolete laws which remain in force in Namibia. In 2013, the LRDC commenced phase 1 of a

project to review the statute book for redundant and obsolete laws.

The term “obsolete laws” for the purposes of this project refers to laws that have no current
relevance — because they have already been superseded by more recent legislation covering
the same subject matter because they were meant to serve a specific purpose that has already
been concluded, because they are patently unconstitutional relics of the apartheid system or

because they are irrelevant in independent Namibia.

The result of this phase 1 project and its attendant consultations was the Repeal of Obsolete
Laws Act, 2018 (Act No. 21 of 2018) which repealed 38 principal statutes and their

amendments.

Response to the problem: As one of its programmes for the 2019/2020 year, the LRDC
subsequently initiated phase 2 of the Repeal of Obsolete Laws project, to identify and repeal

additional laws that have no current relevance in Namibia.

Status: The Repeal of obsolete laws: phase 2 project has been finalized. The final report is
currently with the printers and will soon be submitted to the Minister of Justice for

Consideration.




The repeal of obsolete laws bill was submitted to the legislative drafters for further technical
input.

Meetings/workshops attended under this Project:
In February 2020, under the authority of the former Chairperson of the LRDC, official letters
were sent to identified stakeholders requesting input on the status of laws identified as being

possibly obsolete which were specifically relevant to each of the stakeholders.

Most bodies contacted for specific input were government ministries or agencies, as the aim
was to get input from the body that would bear responsibility for administering the laws under
study.

In mid-March 2020 a national state of emergency was declared due to the global Covid-19
health pandemic, which led to a period of lockdown and halted consultations with
stakeholders. In May 2020, a series of follow-up phone calls, emails, and visits to stakeholders

were conducted to obtain official responses to the letters sent in February 2020.

Consultations with stakeholders who were willing to give input were conducted via official
letters, emails, and face-to-face meetings as the situation required. Written responses from
stakeholders varied greatly in terms of substance with some responses providing substantial
input while others amounted to a mere acknowledgment of receipt of the LRDC letter. Face-
to-face consultations proved to generate the best results.

Committees under this project:

In June 2019, the LRDC resolved to establish a committee to advise on the methodology and
process regarding phase 2 of the Obsolete Laws Project. As a result, the meeting constituted
a committee under section 9 of the Law Reform and Development Commission Act, 1991 (Act
No. 29 of 1991) to advise it on the matter.

The LRDC further resolved that the Committee would consist of 3 members, namely LRDC
Commissioner Ms. IOwoses, as chairperson, Ms. D Hubbard, the Obsolete Laws Project
consultant from the Legal Assistance Centre (LAC), and Dr. Zenda, Deputy Chief: Directorate

Legislative Drafting, Ministry of Justice.




6.10 Project name: Customary Law Marriages Phase 2
Researcher: Ono-Robby Nangolo and Leonard Nghilongwa

Commissioner: Advocate Walters

Statement of the problem: The identified challenges mainly relate to the consequences of
providing a customary marriage certificate, competition in terms of inheritance and uniformity
or the lack thereof when it comes to customary marriages. The maintenance of surviving
children and spouse as well as personal and real rights are mayor aspects that may have to
be addressed when dealing with customary law marriages in this phase. There is a need to

create a customary marriage register.

Response to the problem: The Ministries of Home Affairs, Immigration, Safety and Security
and Regional and Urban Development has been requested to appoint contact persons to

work with researchers on the draft bill.

Status: Mrs Tulimeke Munyika, Director: National Population Register, Identification and
Production at Ministries of Home Affairs, Immigration, Safety and Security has been
appointed to assist with the creation of a Customary marriage register. The Law Reform was
also advised to include the Office of the Prime Minister (OPM) since they were involved in
the creation of the module of the National Population Register. Ms Prisca Anyolo, Director
for the Directorate of the Regional, Local Government and Traditional Authorities
Coordination was appointed as our contact person. Further advise was given to contact all
the recognised traditional authorities for their input.

Meetings/workshops attended under this Project:
Meetings were being planned with all recognised traditional authorities but Covid restrictions
caused a setback.

Committees under this project: None




7. WELLNESS

Trends like fitness and wellness programs have been gaining momentum in the corporate
workplace for some time now and the Directorate Law Reform believes in the importance of
bringing our ‘Whole Self’ to work. The Whole Self is a belief that there isn’t a divide between
work and life, but rather work is a part of life, and the two can impact and influence each other.

And that includes our commitments to focus on health and wellness.

Although the Directorate was not able to roll out any of its wellness activities last year due to
the pandemic, on Wednesday, 12 May 2021, the Directorate: Law Reform held a Wellness
Day under the theme “Burger Day”. Staff members made monetary contributions to the event

which was organized by Mrs. Annelize Bezuidenhout and Ms. Najmia Jantjies.

The event was attended by eleven staff members who were divided into three teams of three
each. Each team then shot (with a toy gun) at a board consisting of pictures of burger
ingredients to select four ingredients. The teams were then tasked to build their burgers, within
30 seconds, using only the ingredients which they had successfully targeted. The two
organizers judged the burgers to determine the winning team that would receive the title and
bragging rights of “Burger Masters’.

In addition to the game, each staff member received chicken/beef burgers for lunch. The

organizer elected to create a separate occasion for announcing the winning team and handing

over certificates, accordingly.




8. CHALLENGES AND ACHIEVEMENTS

8.1 CHALLENGES FACING THE LAW REFORM AND DEVELOPMENT COMMISSION

Challenge

Recommendation

Shortage of capacity (Legal Researchers)
and insufficient skills pool resulting in slow

pace completion of projects.

e Greater budgetary allocation to
enable employment of more Legal
Officers and Interns.

* Implementation of bilateral

agreements with sister law reform

the

exposure of researchers through

agencies in the region for

exchange and attachment programs.

Delays in tabling in Parliament of Bills

finalised by the Commission.

« Initiation of follow-up engagements
with client Ministries in order to offer
support in the path towards tabling of

Bills in the National Assembly.

Insufficient budgetary allocation to the Law
Reform and Development Commission

leading to inability to fill critical vacancies.

« Engage all relevant stakeholders in
order to ensure continued adequate

budgetary allocation.

Inadequate Pandemic support from relevant
structures within the Government: Law
Reform and Development Commission not
considered to be a provider of an essential
service, negatively affecting efficiency of the

Commission in its work.

< Engage relevant stakeholders in

order to trigger recognition of

essence of Law Reform and

Development Commission’s work.

Delays in printing of the Commission’s
approved reports.

« Engage Executive Director and
Procurement authorities in order to
enable shorter turnaround times for

printing of reports.

Poor visibility and limited role in efforts to
fight Covid-19 Pandemic.

¢ Engage relevant stakeholders in
order to showcase the value which
the Law Reform and Development
Commission can contribute to the
fight against Covid-19, within the

Commission’s mandate.




8.2 ACHIEVEMENTS

Although the year 2020 was a challenging one, the LRDC pressed through and is pleased to

report the following achievements:
1. Printed and published three (3) reports, namely:
« The Mental Health Report;

« Report on the Abolishment of the Common Law Offences of Sodomy and Unnatural

Sexual Offences; and

» Report on Repeal of Obsolete Laws Phase 2.

2. Roll out of Public relations initiatives, namely

« Mr. Dyakugha, the Chief of law Reform was on the radio to share information on the

Namibian legal landscape and reform initiatives;
« Information sharing on Covid-19 Regulations in May 2020;

« Information sharing on Covid-19 judgment and explanation of the Traditional
Authorities Act in June 2020;

« Television session on Covid -19 with the Minister of Justice by Ms. Ruusa Ntinda;

and

» Publication of an article in the Namibian Newspaper and the Namibian Economist

titled: “The link between good governance and investment promotion” by Mrs. Chisom
Obiudo.




9. GALLERY

Law Reform Staff Members
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Standing: W.P Oosthuizen, A.M Sabuta, S.V Niingungo, M.L Jacobs, H Luboni, R.N Ntinda, H OskKar,
C Obiudo, H Heitah, H.L Nghilongwa

Sitting: A Bezuidenhout, B.M Dyakugha, J Nanyemba, V.E Naunyango

Absent:  C Uugwanga, A Stegmann, O Nangolo, J Jossob, N.N Jantjies
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H Luboni and L Nghilongwa




Launch of the Partnership between the Ministry of Justice and the Legal Assistance
Centre




